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Dr. Gladden's book undertakes to do some of this work, and is 
unusually successful. It contains the substance of lecture courses 
delivered at the theological seminaries of New Haven and Meadville, 
at Cornell University, and elsewhere. It applies moral tests to the 
institution of property, the system of wage earning, the process of 
competition and the existing organization of society. It inquires 
how the industrial system can be Christianized. 

It incidentally determines how the needed work cannot be done. 
It finds socialism, in its pronounced forms, wanting, and detects the 
injustice of seizing the value that resides in land honestly acquired. 
If the term socialism be made to signify any extension of the activity 
of the state into regions now abandoned to individuals, then the 
world is rapidly becoming socialistic and ought to become so. 

Dr. Gladden finds many points at which society may be made 
more Christian. The wage contract may be made more just by a 
proper balancing of the contending forces. The plan of dividing 
the fruits of industry may be improved by merging the person of the 
wage earner in that of the profit and interest receiver. There may 
be profit-sharing and various other approaches to full cooperation ; 
and there may be much cooperation of the complete kind. There 
may be numerous other measures for tempering the harsh action of 
the system under which we live. 

The book will not fail to clarify the view of those who are willing 
to work for society and are seeking direction. 

J. B. Clark. 

Gesetz und Obrigkeit. Von P. Kloeppel. Leipzig, Verlag 
von C. L. Hirschfeld, 1891. — 129 pp. 

The practical ena of this work is to justify the exercise of an 
independent ordinance power by the chief of state in the modern 
constitutional monarchy. The monograph is a contribution to the 
unending discussion among German publicists as to the relations of 
the legislative and the administrative power. A basis for the solution 
of the immediate problem is provided by the author in a review of the 
historical process by which the various conceptions of law and rights 
have been developed and differentiated. In Hellenic philosophy he 
finds the complete notion of a broad jural order determining social 
relations — v6fw%jus, recht — but no idea of rights in the subjective 
sense. This latter conception was worked out by the Roman law 
through the legis actiones ; but subjective rights were regarded merely 
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as an outcome of the general legal order. The praetors as well as the 
comitia only applied, but did not originate, jus. When, however, the 
whole legislative as well as judicial authority became concentrated in 
a single individual, the fact that he granted actiones was made the 
basis of the theory that he created the rights and the law on which the 
actiones rested. Here originated the doctrine that will is the essential 
element in law, and that all law, whether jus or lex, is command. 
Supported by the Christian conception of an all-powerful God guid- 
ing the universe by arbitrary decrees, this theory of law dominated 
the middle ages, was transmitted through the nominalists to the 
Protestant reformers, became the speculative basis of the absolute 
monarchy and of the social-contract theories which overthrew it, 
and persists to-day in the so-called school of positive law. For this 
" byzantinisch geschulte Rechtswissenschaft," as he calls it, the 
author has little respect. 

Under this theory of the nature of law, the sovereign in a state is 
that person or body of persons whose will is the sole source of law. 
It is hardly possible in this age to claim for any monarch such a 
character. But if full sovereignty be ascribed to the popular repre- 
sentative bodies that have everywhere arisen, the monarch is rele- 
gated to the position of a mere ministerial agent of those bodies — 
executive in the strict sense. But such is not in fact the position of 
the German constitutional monarchs. They are in a sense coordinate 
with the representative bodies. The theoretical basis of their position 
is only to be found in the doctrines of the historical school of law and 
political science. This is the basis assumed by Mr. Kloeppel. Law 
is not made; it grows. The state is not created in a moment by the 
fiat of a sovereign; it unconsciously develops out of conditions of 
physical and moral nature. In the jural consciousness of the people 
of a given state is to be found that state's law in the broad sense 
{recht, jus). An essential characteristic of any state is a recognized 
authority (Obrigkeif), interpreting and applying the law as existent 
in the popular consciousness. Originally there is no distinction of 
legislative, executive and judicial functions. Nor is this distinction 
logical in later times; for the work of so-called legislation is not in 
any true sense the origination of law (Recht). 

Das Gesetz ist ein Ausspruch nicht dariiber, was Recht sein, sondern 
was als Recht gesprochen werden soil ; es ist eine Anweisung nicht fur den 
Einzelnen, nach welcher er sein Thun und Lassen einrichten, sondern fur 
die Obrigkeit, nach welcher sie das Recht im einzelnen Falle finden soil. 
[Page 75.] 
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Legislation, then, is merely interpretation of the law in the form 
of instructions to officers endowed with state authority. These in- 
structions were in earlier times given solely by the monarch. In 
later days popular feeling has demanded that from time to time the 
interpretation of the law should be shared in by bodies of popular 
representatives. In some cases it has been sought to make this 
function exclusive in the representative body. But there must always 
remain a vast sphere of activity in which discretion must be exercised 
by the so-called executive authority. This authority then must 
declare what is law and must be guided in its declaration by the 
same principles that guide the so-called legislature. The legislative 
and executive branches of government, in short, are only distinct 
organs for the same general purpose — to voice the jural conscious- 
ness of the people of the state. Statute and ordinance must alike 
harmonize with this consciousness. If the two come at any time in 
conflict, popular feeling must decide between them. Even where the 
constitution of a state intends to give all ordinance power as well 
as all statute-making power to the representative body, there come 
occasions when the executive feels bound to disregard a statute — 
to interpret, in other words, the popular consciousness for himself. 
Hence indemnity laws, as in Great Britain and the United States. 

While there seem to be evidences in places of some confusion in 
the author's mind due to the ambiguity in the word Recht, yet the 
doctrine presented in the book is on the whole sound and satisfac- 
tory. In maintaining the rights of the administrative organ, the 
author by no means identifies it with the state; he merely feels 
unable to shut his eyes to the part played in the development of 
every state by authority. 

Die Obrigkeit ist auch nur die staatbildende Kraft, nicht fur sich der 
Staat : dieser ist die unter der Obrigkeit geeinte Gesammtmacht nicht einer 
leeren Personenmehrheit, sondern eines von eigenartigem, Sittlichkeit und 
Recht bildendem Gemeingefuhle durchdrungenen Volksthums. . . . Wie 
die gesunde Staatsbildung von oben ausgeht, aber ihre Vollendung erst findet 
wenn die Obrigkeit mit dem Rechtsgefiihl der Unterthanen sich zu einer sie 
selbst bindenden Ordnung zusammenschliesst, so geht die gesunde Rechts- 
bildung von unten aus, aber findet ihre Vollendung erst in dem recht- 
setzenden Walten der Obrigkeit. [Page 103.] 

There is good history and good political science in this passage. 

Wm, A. Dunning. 



